fact the recent “Green Paper” by the European Commission on merger regulation
(Commission of the European Communities (2001)) points precisely to those
shortcomings and suggest a possible convergence with the U.S. practices as a way to
convergence.

A final source of conflict may arise when industrial (often national) economic interests
are likely to play an important role. For instance, national interests may be strong when
the creation of an international standard is at stake, as a substantial amount of rent can
be shifted from one country to another''. The presumption is that antitrust agencies are
subject to influence activities not only by firms, but also by politicians (see for example
the paper by Neven and Roéller 2001b). In such a scenario industrial policy can create
conflict between agencies. The likelihood of conflict therefore depends on the existence
of such national rents, which is precisely the case in new economy-type markets.

In sum, we find that the likelihood of conflict over the competitive effects of a merger is
higher in situations characterized as new economy markets. We now turn to the issue of
remedies where similar potential for conflict may emerge.

4.3 The Role of Remedies in the New Economy

A final area for possible conflict is remedies. A merger may be approved after
appropriate remedies have been agreed upon. For instance, in network industries
remedies often involve access to the merging firms network and - to a somewhat lesser
extent - divestiture of parts of the merged entities assets. For instance, Shapiro (1999)
reports on a number of U.S.-cases in which mergers in network industries were allowed
under the condition that competitors gained access. In particular, the antitrust authority
forced the merging parties to license critical parts of the “enabling” technology to one or
several of their competitors or demanded access of a rival’s complementary product to
the platform technology'.

Disagreement between antitrust agencies may thus emerge whenever the assessment
concerning the appropriateness of the remedies differs. This in turn, depends very much
on the analysis regarding the competitive effects of a merger as discussed in the
previous sections. We therefore would expect that disagreement over remedies would
emerge under the same conditions, i.e. when the static market-share model is least
appropriate.

In addition, it is worth emphasizing that remedies can also be subject to significant
industrial policy concerns. Whenever a merging party needs to divest part of their

11 For instance, standard setting in high-definition television has been heavily influenced by national
interests in order to protect home based consumer electronic industries (for the U.S. side, see Farrell
and Shapiro (1992)). Similarly, recent standard setting in electronic payment systems and global
navigation satellite systems also reveals the active role of national governments to promote domestic
standards (see OECD (2000)).

12 For instance, the WorldCom/MCI merger involving two U.S. telecommunications firms, where both
the antitrust division of the Department of Justice and the European Commission were involved,
resulted in the divestiture of MCI’s $1.75 billion in internet assets — the largest divestiture in U.S.
merger history at that time (see DoJ (1999)).
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business, the question as to whom to sell to and at what price may involve some
national interest politics. The strategic analysis of divestiture under antitrust pressures
has not been formally analyzed, but aspects of rent-shifting are likely to play a key role
here, which in turn can lead to conflict between national antitrust agencies.

5. Conclusion

This paper analyzes the scope for conflict in merger control between competition policy
authorities and whether the scope for conflict is likely to increase in the new economy.
By new economy we mean to focus on two aspects: the internationalization of the
economy and the increased importance of network technologies. Within this context we
address three potential areas of substance: market definition, the assessment of
competitive effects, and the appropriateness of remedies.

With regard to the first issue, we have argued that the scope for conflict is lower in new
economy-type markets. The intuition for this result is that antitrust agencies will come
to similar conclusions about market definition whenever the economies are more
integrated. In this sense, the emergence of the new economy should reduce the potential
for conflict.

Concerning the other two arenas, we find that conflict is more likely in new economy
markets. The reasons are threefold: first the nature of competition in new economy-type
markets makes the static market share model less appropriate, second the current merger
control guidelines have not converged in important areas, and third incentives for taking
influence (by firms and governments) are more likely in new economy markets.

From this perspective the recently issued “Green Paper” on merger regulation and its

focus on convergence appears to be more timely for markets which can be characterized
as new economy.
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Figure 2

M&A Activity in US 1970-2001
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Figure 3

Cross-border M&As with values over $1 billion, 1987 -1999
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Figure 4

Cross border M&As with values over $1billion in percent, 1987-1999

70

60 -

50 -

40

30 -

20 A

10

*

o o

*

L 2

L 4

o

T v

1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997
year

—e— percentage of total deals —#— percentage of total values

Source: World Investment Report 2000: Cross-border Merger and Acquisitions and Development, p. 108, tab. IV.2.

1998

1999




Figure 5

Sectoral breakdown of cross-border M & A operations with an EU target, 1998-
1999
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